Montana 2009 Mid-Session Legislative Update for the

 Montana Retail Association
Montana Restaurant Association

Montana Equipment Dealers Association

Montana Tire Dealers Association

We are now at the midway point in the 2009 Legislature and this report will update the members of our associations on the impact your association is having on pending legislation.  Your association lobbyist, Brad Griffin, is at the Capitol every day, all day making sure that legislators know our position on dozens of bills.  

Issues of Interest to All Retailers and Restaurants:

SB109; Restriction on Outdoor Lighting.  This bill is part of a “dark skies” movement to limit the outdoor light.  It would mandate replacing existing light fixtures with ones that have a shield to project the light towards the ground.  It also mandated that outdoor lights be turned off between certain hours.  MRA opposed the bill for reasons of expense, public safety and property security.  Bill was killed.

HB211, Responsible Alcohol Vendor Act.  MRA supported this legislation which allows retailers who sell alcohol to send their employees to a qualified training class, like ServSafe Alcohol or Tips.  It also gives certified responsible vendors a defense against license revocation or suspension.  Bill remains in House Appropriations.

HB454; Regulate Bisphenol A.   The MRA was the lead opponent to this bad bill. This chemical, called BPA, has been used for over 50 years and is one of the most studied chemicals around.  Concern over BPA surfaced recently over Nalgene bottles and baby bottles.  In response, the industry has provided BPA free baby bottles.  This product has been used for over 50 years and is one of the most studied in history.  It is used in all canned foods and beverages to protect the food from the can itself.  A person would have to eat 1,300 pounds of canned food every day for a lifetime to exceed the safe level of BPA set by the EPA.  The bill was killed.        

SB277; Box Store Tax.  One of my top priorities to kill, this was a re-run of a bill from 2005 that would require big box stores to pay a gross receipts tax.  The first $25M was tax free, sales between $25M and $35M were taxed at 1.5%, sales between $35M and $45M were taxed at 2%, and all sales over $45M were taxed at 2.5%.  We were the lead lobbying group opposing this bad idea.  The bill would have cost from $150K to $1.2M per store, depending upon the sales volume.  It was killed in the Senate Taxation Committee.

SB315; Revise Class Eight Property.  We support this bill because it would give small businesses an exemption from personal property taxes on the first $200,000 in equipment.  The level is currently on the first $25,000.  If you have $25,001 in equipment however, current law requires payment on the entire $25,001.  So as long as you’re under 25,000, you’re good.  This bill would exempt the first $200K.

SB317, Increase non-cigarette taxes.  We oppose this bill for a number of reasons.  First, Montana already has one of the highest taxes in the country.  With higher taxes, more consumers will seek alternative places to buy them tax free, like our reservations, or over the internet, which will cost the state millions in lost tax revenue.  Plus, higher taxes hurt our retailers.

SB134, Require Notice of Compliance from Associations Offering Health Plans.  MRA testified against this bad bill because it was aimed at out of state, fly by night “associations” that don’t obey existing registration and rule requirements and certainly would ignore this one.  Montana based associations, like ours, already file numerous reports with the state and this would have only added more burdensome requirements to law-abiding associations.  Bill was killed.

SB192, Small Business Work Comp Relief.  This bill will help small businesses with rising work comp rates.  The MRA supported it.  It has passed the Senate and awaits action by the House after transmittal.

SB200, Restrict Phosphorous Cleaning Products in Certain Areas.  The sponsor, Sen. Ron Erickson (D-Missoula) introduced this bill to protect the Clarks Fork River from dishwashing products containing phosphorous.  The detergent industry will stop selling such products as of July 1, 2010.  A similar ban has been in effect for the Flathead Lake region for many years and has helped protect that beautiful lake.  The MRA worked to make sure that commercial cleaning products were exempted because there is no substitute product currently available for these higher temperature commercial machines.  The bill has passed the Senate.

HB262; Revise List of Low Emission Wood Combustion Devices That Qualify for a Tax Credit.  This bill was another designer bill for the benefit of one taxpayer in Livingston who sold an expensive Swedish fireplace.  We testified against the bill and suggested amendments to allow for tax credits for a fireplaces and stoves that met strict environmental guidelines.  Bill remains in House Appropriations because of the fiscal impact to the state.

Restaurant Issues:  Your Association is Taking the Lead on These Bills:
SB398, Revise Work Comp and Unemployment Law.  This is our top priority for the restaurant industry.  After the tip credit was killed on the Senate floor, I met with officials from the AFL-CIO to explore common ground that would provide relief for the restaurant industry.  This bill is the result of that meeting and is the brainchild of Sen. Zinke.  The bill exempts from UI and WC, all tips over twice the minimum wage, currently $13.80.  The bill will help most casual theme and fine dining restaurants whose servers declare more than $14 per hour.  For example, if your servers make $24 per hour, this bill will allow you to stop paying UI and WC on wages over $13.80, or on $10.20 of wages.  It will save many restaurants between $2,000 and $5,000 per year.  The bill has passed the Senate with the help of the AFL-CIO, which has kept its word by helping us get the bill passed.  This is a good bill that will offer the full service industry some relief.

HB331, Increase Restaurant Inspection Fees.  This bad bill passed the House 80-20, so it is one of my top priorities to kill it in the Senate.  Currently, restaurants and grocery stores pay $90 per year for the once a year inspection.  We negotiated a 50% increase back in 2005, from $60 to $90 and we cut their twice a year inspections to once a year.  So the health department was getting paid $30 per inspection, they are now getting $90 per inspection, the 300% increase.  The fee is now set in statute, where we want to keep it.  The bill would take the fee out of statute and give the Department rulemaking authority.  Rule making authority is basically giving them carte blanche to increase the fee whenever they want.  It was stated on the House floor that this fee has “never, ever been increased.”  As outlined above, this is false.  Further, proponents claim that the current $90 fee only pays for 25% of the cost—a clear indication that they want to quadruple the fee.  The bill now heads to the Senate where I will be mounting a vigorous defense.

SB253, Allow Tips as Credit Against Minimum Wage.  This was our bill to grant the restaurant industry a tip credit.  Montana is one of just 7 states that don’t have a tip credit.  This was our third attempt to pass tip credit but like the others, it died in the Senate 29-21.  We lost 6 GOP Senators and all the Democrats.  Tip credit is not going to happen any time soon in Montana.  

SB254; Remove Inflation Index from Minimum Wage Law.  This was another one of our restaurant association sponsored bills, but it was killed in committee.  Opponents argued against us that this would violate the will of the voter by reversing I-155, which put the minimum wage on auto-pilot forever, with annual increases based on the CPI.  This bill would have taken the CPI out of that.   

Pharmacy Issues:

HB257; Revise Pharmacy Laws.  MRA opposed this “designer” bill which is the result of two pharmacists in Montana who chose to stop dispensing contraceptives because of their religious beliefs.  Both pharmacists, one in Broadus and one in Great Falls, went to great lengths to advise their patients months in advance and offered to make other arrangements for patients.  The Board of Pharmacy cleared both pharmacies of any wrongdoing.  This bill would allow doctors to dispense contraceptive drugs and devices.  It also created a “non-pharmacist auxiliary”--a duplicate of pharmacy techs.  Bill was killed.

HB267; Prescription Drug Database and Monitoring Program.  We originally opposed this bill because it required ALL prescriptions to be entered into a statewide database.  The intent of the bill was to track and prevent abuse of narcotics but morphed into a tracking device for ALL prescriptions.  After we made our opposition known, the sponsor amended down to a bill for narcotics only, which we supported.  The bill died in committee.

HB284; Revise Law on Duty to Dispense.  This was another designer bill to address the same situation involving the two pharmacists described above in HB257.  We opposed the bill for a number of reasons.  Among other bad ideas, the bill would have prohibited a pharmacy from destroying or failing to return unfilled prescriptions that are determined to be fraudulently obtained, something that frequently happens.  Pharmacies can now destroy those prescriptions they have determined to be fraudulent to prevent the drug abuser from taking it to another pharmacy.  This bad bill was killed.

HB394; Prohibit Individually Identified Prescription Information for Marketing.  This bill sounds good because most folks don’t want their prescription data known.  What most people don’t know is that prescription data is sold to drug manufacturers, after all personally identifiable information is scrubbed.  There is no way to track the data back to individuals.  We opposed the bill and it was killed.

Tire Dealer Issues:

HB260; Require a Written Estimate for Vehicle Repair.  Your association opposed this bad bill.  Prior to the hearing, MTDA made the sponsor aware of our opposition and also made him aware that the bill allowed for up to a $10,000 penalty for violations.  Sponsor decided not go ahead with the bill.

Equipment Dealer Issues:  Your Association is Running these Three Bills:
HB380, Revise Motor Vehicle Fee.  This is one of our bills and it addresses a situation involving John Deere Gators and other off road vehicles that do not come with a Manufacturers Statement of Origin (MSO).  With no MSO, it is not possible to title the vehicle.  This bill fixes that by allowing the customer to get the title bonded.  Bill has passed the House by a huge margin and now goes to the Senate.

HB487, Classify as Business Equipment Certain Farm Implements and Construction Equipment.  This MEDA sponsored bill is carried by our friend Rep. Walter McNutt and will cure a longstanding problem that our equipment dealers have had with the Revenue Department.  The issue mostly involves our construction dealers and to a lesser extent, our ag dealers.  As part of the business model to sell expensive equipment, dealers will rent out the piece to customers and apply the rent to the purchase price.  This brings the price down and allows the customer to see if this is the right piece and allows them time to line up more jobs.  In a few instances, the DOR has charged the dealer for 3% personal property taxes on the full value of the equipment.  This bill will allow dealers to continue with their efforts to sell the equipment through the use of the demo program without owing the personal property tax.  The bill has been heard in the House Taxation Committee and awaits action there before moving to the House floor.
HB542, Revise Motor Sports Manufacturers Unfair Trade Practices Laws.  Another MEDA sponsored bill, this will take care of problems associated with motor sports dealers and their manufacturers.  The bill has passed the House and awaits action in the Senate after the transmittal break.  It is being carried by Rep. Gordon Vance, a retired motor sports dealer.

